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Thesis Title: Crime Based on Refraining and Avoidance of Taking an Action in
the Islamic Jurispurdence and its Modern Aspects

Name of Researcher: Emad Misbah Nasr Al Daya

Date of the Research Presentation: 18/6/2011 matching 16 of Rajab 1432 Hijri
No. Of Pages: 257

Discussion committee:

1- Dr. Salman Nasr Aldaya Supervisor and Chairman
2- Mahir Hamid Al Holy Internal Discusser
3- Dr. Zyad Ibrahim Migdad Internal Discusser

Research Objective:

1- Showing and Clarifying the Figh Judgment in this important topic among the topics

in criminal Jurisprudence through scrutinizing Quran, sunnah, and Scholars opinions.

2- Studying and giving the Islamic judgment on some of the modern aspects of such

a crime.

3- Penetrating the area of scientific research to gain the Figh ability through research,
explore, gathering, studying, favoring, and directin

Research Methodology: Analytical Descriptive

Research Conclusions:

1- The Crime of Refraining: is every action of refraining from doing an action affecting

a soul or money

2- Refraining and avoidance of doing an action is really considered an action if it is

combined with an intention. This is clearly shown in the Holy Quran, the Sunnah of the

Prophet Mohammed, and Arabic language.

3- Duties, as well as prohibited issues, are not of the same grade. Rather, they vary

in terms of their importance and rank. Thus, avoiding a duty can be greater and more

sinful than violating a prohibited or forbidden issue.

4- Saying that refraining and avoiding doing an action is considered an action results

in many Figh branches and disputable issues related to Islamic jurisprudence. This

dispute is based on the difference among scholars in what the issue of refraining and

avoidance is.

5- Similar to the crimes that are based on positive actions, there are Islamic

judgments to be applied on crimes that are based on refraining and avoidance, in this

world and in the Hereafter.
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6- The punishment that a crime based on refraining and avoidance deserves might be
a Hadd, Qisas, or Ta'zir. The punishment might be a Hadd in a case of a woman
wanted for Sex and she did not resist or fight back trying to defend herself. It might
also be Qisas in a case of a person jailing another and depriving him/her of food and
water until he/she dies. The punishment might also be Ta'zir in a case of refusing to
pay the compulsory charity, Zakah.
7- Crimes based on refraining and avoidance have its specific pillars and constituents
that must be available in order to be considered crimes and thus the refrainer gets
punished; otherwise, no crime is committed and no punishment is deserved.
8- There must be a clear causal relationship between the refraining and avoidance
action and the criminal outcome as such that the crime would not have happened if
that refraining action was not achieved.
9- The crime of refraining and avoidance is classified under the cause
related crimes intentionally or by mistake, with some exceptions in some cases that
was mentioned in the research.
10- There are some conditions that must be achieved before applying
punishment on the refrainer from an action like:
a) The refrainer should not be punished because he refrained from offering
help unless it was obligatory on his personality.
b)The help action must be within the ability of the refrainer.
c)There must be no harm on the refrainer resulted from the action he
refrained from.
d)The victim person must be under a certain, not assumed, harm and
he/she should have asked for help from others.
11-The aspects of crimes based on refraining and avoidance of taking
actions are endless and countless. This is due to the variety of renewable events and
means. Yet, they do not go beyond the types and aspects mentioned above.
12- As seen in many of the Muslim countries, one of the greatest modern
crimes based on refraining and avoidance is to rule by laws and rules other than those
of Allah, the Almighty.

Higher Education Supervisor Signature Student Supervisor Signature
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